
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Wingate Trucking

the Pet i t ion

C o . ,  I n c . AFFIDAVIT OF MAILING

for a Hearing to Revlew a Deterninat lon of
Truck Mi leage Tax under Art ic le 2I of  the Tax
Law for the Period January 1, 1980 through
D e c e m b e r  3 1 ,  1 9 8 3 .

State of  New York

County of Albany

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the 13th day of March, 1987, he/she served the within
not ice  o f  Dec is ion  by  cer t i f ied  mai l  upon Wingate  Truck ing  Co. ,  Inc .  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid \drapper addressed as fol lows:

Wingate  Truck ing  Co. ,  Inc .
P . O .  B o x  6 4 5
Albany ,  GA 317030645

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the UnLted States Postal
Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner
herein and that  the address set  for th on said r^r rapper is  the last  known address
o f  t he  pe t i t i one r .

Sworn to
13th day

be fo re  me  th i s
o f  March ,  L987 .

Authorized to inister oat
pursuant to Teix Law sect ion



STATE OF  NEW YCRK
STATE TAX COYYISS ION

ALBANY,  NE ' / i  YCRK 12227

March 13, l9B7

Wingate  Truck ing  Co. ,  Inc .
P . 0 .  B o x  6 4 5
Albany ,  GA 317030645

Gentlemen:

Please take not lce of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 510 of the Tax Law, a proceeding in court  to revlew an
adverse deci.s ion by the State Tax Commission may be inst, i tuted only under
Article 78 of. the Civil Practl-ce Law and Rules, and must be commenced ln the
Supreme Court of  the State of New York, Albany County, wlthln 30 days from the
date  o f  th is  no t ice .

Inquir ies eoncerning the computat ion of tax due or refund al lowed in accordance
wl th  th ls  dec ls ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bui lding i /9,  State Campus
Albany, New York 12227
Phone # (518) 457-r-086

Very truly yours,

STATE TAX COM}TISSION

cc :  Tax ing  Bu reau rs  Rep resen ta t i ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

WINGATE TRUCKING C0.,  INC. :  DECISION

for a llearlng to Revlew a Determinatlon of :
Truck Ml leage Tax under Art ic le 2L of the Tax
Law for the Perlod January 1, 1980 through :
December  31 ,  1983.

Pet l t loner ,  Wlngate  TruckLng Co. ,  Inc . ,  P .0 .  Box  645,  A lbany ,  Georg la

31703-0645, f l l -ed a pet l t lon for a hearLng to review a deterrnlnat ion of t ruck

nl leage tax under Art lc le 2L of the Tax Law for the perLod January l ,  1980

through December  31 ,  1983 (F l le  No.  57587) .

On JuLy  22 ,  1986,  pe t t t looer ,  by  t I .D .  Wlngate ,  l t s  p res ldent ,  wa lved a

hearLng before the State Tax CommLsslon and requested the Cormisslon to render

l ts deelslon based on the Department of Taxatton and Finance f l le.  After due

consLderatton of the f l le,  the Commtssion hereby renders the fol lowing dectslon.

ISSUE

Whether an assessment of truck mileage tax based on a fteld audLt was

correct

FINDINGS OF FACT

1. Pett t l "oner,  t rr l tngate TruckLng Co.,  Inc.,  Ls based ln Albany, Georgla

and operates a large f leet of  t ractor-traLlers whlch are used to deltver

frelght throughout the Untted States and Canada.

2. Pet i t loner f i les New York State truck ni1-eage tax returns on the

maxtmum gross welght method. Durlng the perl"od at Lssue, petltloner paid truck

mLleage tax at the rates of .0255 laden and .0095 unladen, which rates lndlcate

welghts of.  54,001 to 56,000 pounds laden and 26,001 to 28,000 pounds unladen.
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The Audlt

3. Pet i tLoner executed a consent agreelng to a test per iod audlt  nethod.

Accordingly,  the audltor selected the fourth quarter of 1983 as a test per l"od

and examined pet i t lonerrs records for sald perlod ln detal l .  Dr ivers? tr lp

envelopes flled by tractor were used to prepare a trip summary. New York State

Thruway receLpts were checked for routing and proper credit. Trip mlles were

conpared to nap nl"les and laden/unladen nl-les were checked. Avallable load

weights were also checked.

4. As a result  of  the exarninat l"on, the 81406 reported laden nl les for the

tes t  per iod  were  Lncreased to  11 ,803 ml " les ,  an  inc rease o f .40 .41  percent .

Unladen rni les for the same pertod were reduced fron 9,187 to 81108 mlLes, a

decrease of 11.74 percent.  No thruway credlts were dtsal lowed. Actual thruway

ntles allowed were 138 rnlles more than petltl.oner had claLrned. The percentage

of thruway mLleage allowed eompared to audlted ni"leage was less than the

percentage of thruway nileage allowed conpared to the reported nlleage because

of the increase in total  ni les.

5. Pet l" t loner 's appl lcat lon for Tenth Serles permits dated November 13,

1978, shows that 59 out of 62 pernl t ted tral lers had maxiuum gross welghts of

32,500 pounds, two had maxlnum gross weights of 36,000 pounds and one had a

maxtmum gross welght of 55,000 pounds. Pet i t tonerrs appl icat lon for Eleventh

Serles perrnl ts dated December 1, 1981, was incorrect ly completed tn that l t

showed the maximum gross welghts of all tractors at 80,000 pounds and llsted

three out of 150 trallers at 80,000 pounds maxtmum gross weLght wtth no maxLmum

gross welght l lsted for the remaining 147 tral . lers.  The three trat lers l lsted

at 80,000 pounds welghed 20,000 pounds unloaded, whi le the other 147 welghed

fron 10,000 to 11,000 pounds. Upon recelpt of  the Eleventh Sertes applLcat ion'
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a Department of Taxati.on and Ftnance enployee attempted to renedy the lncorrect

f t l tng by str ik ing out the 80,000 pounds attr tbuted to the tractors and l tsted

the 147 smal ler t ral lers at the sane 80,000 pounds reported for the three

larger tral lers.

6. The audltor, unaware that the changes in welght had been made by a

Department enployee and not by petlttoner, assumed that petLtlonerrs lntent ltas

to apply for permits for gross conbtnat ions of 80,000 pounds. Accordingly '  the

audltor appl led the .039 laden rate rather than the .0255 laden rate used by

petLt loner.  The audl"torts calculat, lons of t ruck nt leage tax nere as fol lows:

Laden Tax

Reported Mil-es
Addltl-onal MLles
(Reported Mtles x 40.4I7, margLn of error)

Total audLted mlles
Tl-mes tax rate
Audlted tax due
Pald wlth reEurn
Addltlonal laden tax

Unladen Tax

Reported Ml les
Overreported nl les
(Reported nl les x 11.742 matgLn of error)
Adjusted ml" les
TLnes tax rate
Audlted tax due
Patd wlth return
Overpaid unladen tax

Additlonal Truck Mlleage Tax Due

78 ,978

31  ,  915

I  10 ,893
$  . 039
$4 ,324 .83
2 ,088 .58

62 ,553

(7344)
55,209

$  .0095

608  .66

$2 ,235  . L5

(84 .17>

$2 ,151 .98
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7. On October 5, 1984, the Audlt  DlvLslon issued an assessment of unpald

truck ml leage tax to pett t loner for the perlod January l ,  1980 through Decenber 31,

1 9 8 3  f o r  $ 2 , 1 5 2 . 9 8  t n  t a x  d u e ,  p l u s  i n t e r e s t . l

B. Pet l . t ioner contends that,  wlth one except lon, al l  loads out of BaldwinsvLl le,

New York, were dunnage loads conslstlng of enpty contalners welghlng less than

24,000 pounds and that l t  is entt t led to use a rate of .0255r since the gross

combtnatLon wetght was 65,000 pounds or less. Two shlpplng orders submitted to

Che State Tax Conmlssion by pet i t toner show that beer kegs aod pal lets were

shlpped by Anheuser-Busch, Inc. in BaldwlnsvLl le,  New York to a consignee Ln

Green Bay, Wlsconsln. The orders indicate that the shl"pnents were belng

returned and the stated reason for each return r,ras "to be repaired". The

audl"tor had used these two shlprnents, among others, ln a Eest of estl"nated load

weights using 158 pounds for I  kegs and 79 pounds for I  kegs wtth 10 pounds

each for pal lets and had arr ived at net load welghts of 66,L26 pounds for one

of the shlpnent,s and 65,484 pounds for the other.  (Contrary to pett t lonerrs

assert tons, there ts nothlng ln the record to lndlcate that the audltor mtsread

the bt l l  of  lading numbers as the weights of the shLpments.)  Al though not

direct ly so stated ln the record, pecl t l .oner apparent ly contends that the kegs

\rere empty and that the estlmated load welghts were thus incorrect. Trip

summarles as per pettc ionerfs records for the test quarter showed three tr lps

frorn Baldwlosvt l le to Green Bay wtth loads of 42,653 pounds, 44,893 pounds and

44,453 poundsr and other tr lps wlth no load weLghts.

I  A'ddl t tonal fuel  use tax of $971.63, pl-us Lnterest,  \ ras also asserted
agalnst,  pet i t looer and has apparent ly been pald. I t  ls not at  issue
herein.
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CONCLUSIONS 0F LAI^I

A,. That Tax Law $ 503 provides that a catrLet may calculate its truck

rnl.leage tax by electlng one of two methods: The maxtmum gross wetght method or

the unloaded weight method.

B. That petltioner elected the maxl"mum gross wetght roethod. Tax Law $

503.1, whlch sets forth the naximum gross welght elect ion, provlded, dur lng the

periods at issue, tn pert l"nent part ,  as fol lows:

"Such tax shal l  be based upon the gross welght of each
vehicular unl"t and the number of nlles lt ls operated on
the  pub l lc  h lghways  in  th ls  s ta te . . . .  The tax  fo r  each
such vehlcular unit shall be computed by rnultlplylng the
number of mlles operated on the publlc hLghways ln thts
s taEe by  the  appropr la te  we igh t  g roup tax  ra te . . . .  When a
vehtcular unit is operated without any load whatsoever, the
carrLer shal l  pay the tax lnposed by thls sectLon only upon
the unl-oaded welght of the vehicular unlt for the rnlleage
such unLt is operated wlthout load or cargo, computed at
the  appropr l "a te  we lgh t  g roup tax  ra te . . . . "

C. That 20 NYCRR 48I.4 provides, l "n pertLnent part ,  as fol lows:

fr(c) The rate of tax for a tractor-trai ler conbLnatton is
based on the unloaded weight of the tractor plus the
maxl"mum gross welght of the tral ler as set forth ln l ts
perml t .

Exarnple: I f  the unloaded welght of a tractor ls
12,000 pounds and l t  is operated to combinat lon wtth a
laden tral ler having a maxLmum gross welght of 48,000
pounds, the tax Ls based on 60'000 pounds and the
app l lcab le  tax  ra te  i s  $ .022.  I f  l t  t rave ls  100 n lLes
the  tax  i s  conputed  as  fo l lows:  100 x  $ .022 =  $2 .20

(d) The rate of tax on a laden molor vehicle ls always
based on 1ts maxl.mum gross weLght, l.rrespectlve of the
actual weight of the load lt may be carryl"ng at any partlcular
cime. AccordlngLy, a decrease l .n the welght of the load'
for example by del ivertes along Lts route, has no effect on
the appl lcable rate of tax.

Example: I f  a ladeo tractor-traLler conblnat lon has a
uaximum gross wetght of.  45,000 pounds, the appl lcable
tax  ra te  i s  $ .015.  I f  t t  t rave ls  100 n l les  w i th in  the
State actual ly carrylng only 10,000 pounds'  the tax ls
e o n p u t e d  a s  f o l l o w s :  1 0 0  x  $ . 0 1 5  =  $ 1 . 5 0 "
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D. That the audlt properly determlned addltlonal laden nl"les as set

forth ln Flnding of Fact "4".  However,  the auditor lmproperty ut l l lzed

the maxlmum gross weight of 80,000 pounds to establ lsh the rate of tax.

As noted ln the Regulattons (see Concluslon of Law t tC",  above),  the rate

of tax for a tractor-tral ler conblnat lon ts based on the unloaded welght

of the tractor plus the maxl.mum gross wetght of the tral"ler as set forth

ln the perrnlt. The pernlt welghts for the Eleventh Sertes were erroo€ousr

as the Departmentfs own employee irnproperly ascrLbed the 80'000 pound

weights of the three large tratlers to the 147 other much smaller trallers.

AccordLngly, the maxlnum gross welghts reported by petitloner ln its

returns are deemed correct,.

E. That the auditor incorrectly concluded that the shlpnents fron

Baldwlnsvllle to Green Bay were shLpnents of full- kegs of beer, rather

than erpty kegs whlch were belng returned for repair. Thus, the wetghts

determlned by the auditor for such shtpnents are tncorrect. It l"s not

cLear whether pet l . tLoner,  by claLnlng that these loads werettdunnage", l "s

contendlng that such tr ips should be treated as unladen. I f  sor petLt ioner

Ls mistak€or slnce the laden rate ls to be used for sueh tr lps and the

tate of tax on a laden vehlcle l.s always based on maximum gross weight

irrespective of any lower actual welght Ehe vehicLe nay be carrying at a

par t l cu l -a r  t tne  (20  NYCRR 481.4 [d ] ,  supra) .
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F. That the pet i t lon of Wl"ngate Trucktng Co.,  Inc. ls granted to the

extent indtcated tn Conclusions of Law "Dtt and "Err and the assessment of

truck ml leage tax l"s to be modtf led accordlngly.

DATED: Albany, New York STATE TAX COMMISSION

tilAR 1S 1s87,


